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KEY QUESTIONS (ISSUES) OF REALIZATION OF 

CONSTITUTIONAL-LEGAL STATUS OF LEGISLATION OF 

SUPREME JUDICIAL COUNCIL 

Rustam Makhmudyan
1
 

 

Since the independence of the Republic of Armenia, numerous 

reforms have taken place in the country following the logic of the 

principle of separation of powers, among which naturally there were 

also reforms aimed at clarifying the constitutional legal status of the 

place and role of the judiciary. 

Interestingly, in all stages of the constitutional reform, unlike the 

other wings of the government, there have always been major 

changes in principle and content in the field of judicial power, which 

indicates that the implementation practice is making an impact, and 

not only. 

Guaranteeing the establishment of a judicial power, raising 

public confidence in the courts, and securing the right of citizens to 

defend their rights are possible only through strengthening the 

guarantees of both internal and external independence of the judiciary 

and judges. 

The first essential condition for securing such guarantees is the 

idea of establishing a competent constitutional body, but it can not be 

considered realistic and effective without the study of international 

legal experience, as well as the opinions of various reputable 

international organizations. In their view, the function of the 

formation of the judiciary should not be concentrated in the hands of 

the judiciary; moreover, the other branches of the government should 

also have direct or indirect participation in the process to the extent 

                                                           
1 Candidate of Legal Sciences, Associate Professor of the Chair of Constitutional 

Law of the Yerevan State University. Member of the Parliament of the Republic of 

Armenia. Vice-President of the Permanent Commission on the Protection of Human 

Rights. E-mail: rustam-makhmudyan@rambler.ru. 
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that it will not be viewed as pressure on the activities of the judges. 

Starting from 2013 until November of 2015 the package of 

constitutional amendments introduced in the discussion of all the 

layers of the society was only adopted on December 6, 2016, when 

relevant amendments were made to the results of the nationwide 

referendum. One very important fact is that in these amendments 

both the public and the international organizations were in the 

focused on the judiciary. 

Particularly, during the discussions with the representatives of 

the Council of Europe and Venice Commission referred to the 

question of organizational and legal nature of the body that will 

guarantee and secure the independence of the judiciary. Both the 

Venice Commission's conclusion and the entire logic of the Council 

of Europe's relevant reports led to the fact that the idea of 

establishing such a body should be composed of non-judge members, 

which would naturally counterbalance the judge members of that 

body. 
 

The constant references of the Venice Commission were 

directed to the idea that in the case of equilibrium it will lead to the 

positive tendency of public perception and, of course, to ensure the 

guarantees of internal and external independence. 

Untill the 2015 constitutional amendments the Council of Justice 

of the Republic of Armenia was that body, about which there were 

numerous complaints and considerations in theoretical and practical 

aspects, including, concerning the procedure of its activities and 

organization, and although in the course of time this Coucil was 

being improved
1
, nevertheless, the status of that Council remained 

                                                           
1 The most critical views on the formation of the Justice Council were voiced until 

2005. Constitutional amendments were made, when the RA Prosecutor General and 

the RA Minister of Justice acted as members of the Justice Council. Naturally, the 

direct involvement of such subjects in the process of appointing judges could not to 

limit the future judges. There was also criticism of the President of the Republic of 

Armenia as the chairman of the Justice Council, considering that the essence of this 

institution was unimaginable because the Chairman of the Justice Council suggested 
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high on the agenda. 

 

Under the new edition of the Constitution, the Supreme Judicial 

Council was established as a judicial self-governing body. 

Noteworthy, that such a council exists in many countries, and such 

progressive democratic countries as Italy and France have set out to 

define all mechanisms to separate the council from the executive. 

And although there are different approaches to the issue, whether the 

Supreme Judicial Council is a judicial self-governing body or not, the 

point of view is the same. the content of the current constitutional 

arrangement permits such a definition of this council, since the 

Supreme Judicial Council has been authorized the to guarantee the 

independence of the judiciary, thereby recognizing that latter as the 

guarantor of the independence of that branch. 

The peculiarities and advantages of the Council with the new 

constitutional legal status, should be conditioned by a number of 

circumstances, in particular, the diversity of the subjects of 

formalities, the representation of the Council members, the high 

qualification required for the selection of members of the Council, 

etc. 

According to Article 173 of the Constitution of 2015 edition: 

"The Supreme Judicial Council is an independent state body that 

guarantees the independence of courts and judges." 

The Constitution provides for the composition and formation of 

the Supreme Judicial Council, the requirements for Council 

members, the powers of the Council and so on. 

Granting the Parliament power to participate in the formation of 

this body, as well as involving non-judges in the composition of the 

                                                                                                                            
to the RA President, in the same position he was the President of the Justice Council. 

Of course, in 2005, there have been numerous criticisms after the amendments, with 

the fact that as a result of the constitutional amendments, nine out of the 13 members 

of the Justice  Council were judges, 4 were scholar lawyers, and naturally, there 

could not be a counterweight in such an uneven distribution. 
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Council should naturally be viewed not only as a positive tendency, 

but also as important guarantees for the independence of the 

judiciary. 

The Constitution sets strict requirements for members of the 

Supreme Judicial Council. Firstly, according to Article 174 of the 

modified Constitution, the Supreme Judicial Council consists of 10 

members, of which five are elected by the General Assembly of 

Judges from among judges, and the other five elects the National 

Assembly of the Republic of Armenia from the field of scholar and 

other reputable lawyers, at least by three-fifths of the total number of 

votes cast. 

By setting such a high standard for the election of members 

elected by the National Assembly, the constitution emphasized the 

importance of the agreement between the broad political forces 

during the formation of the key body of the judiciary, which would 

contribute to the selection of more qualified lawyers in the Council. 

In addition, the Constitution has clearly ruled out the list of 

individuals elected by the General Assembly of Judges who can use 

some of their official position in some ways. The point is particularly 

relevant to the court presidents and chairmen of the chambers of the 

Court of Cassation. 

In this regard, the international experience is quite different. It is 

remarkable that Spain's experience is the most politicized way of 

forming the council, according to which members of the council are 

appointed by attorneys and law departments of institutes of higher 

education. Such a regulation has been criticized by the Venice 

Commission, which believes that the formation of the Council is not 

the monopoly of the legal community, rather the broad public may 

have a great role in its formation. 

Unlike the current requirements for members of the Council of 

Justice, the Constitution sets out to be more stringent requirements 

for members of the Supreme Judicial Council, which are 
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accompanied by a number of new restrictions (e.g. exclusion of re-

election right). And if earlier the requirements for the members of the 

Justice Council were left to the lawmaking, changes in paragraphs 2 

and 3 of Part 2 of Article 174 of the Constitution exhaustively 

enumerate the requirements for becoming members of the Supreme 

Judicial Council. Thus, 5 members of the Supreme Judicial Council 

may be elected by the General Assembly of Judges of the Republic of 

Armenia from among judges with at least 10 years of experience. 

Judges from the courts of all instances should be included in the 

Supreme Judicial Council. 

 

The requirements for the members of the Council elected by the 

National Assembly are somewhat more stringent by nature. A 

Member may be elected only from among legal scholars and other 

authoritative lawyers, who is a citizen of the Republic of Armenia, 

with a professional qualification and with at least 15 years of 

professional work experience. Moreover, a member elected by the 

National Assembly cannot be a judge. 

Both the members elected by the General Assembly of Judges 

and the members of the elected by the National Assembly shall be 

elected for a five-year term. 

Before addressing the question of the implementation of the law 

proceeding from the legal status of the Supreme Judicial Council, it 

should be noted that, in our view, both the interpretation and 

application of the constitutional law are disputed. Thus, pursuant to 

Article 174 (7) of the RA Constitution. "The Supreme Judicial 

Council shall elect from among its members within the term and 

in the manner prescribed by the Judicial Code, the Chairman of 

the Council, sequentially from among the members elected by the 

General Assembly of Judges and members elected by the 

National Assembly." 

The provisions of the constitutional law Judicial Code of the 
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Republic of Armenia (hereinafter "the Code")
1
 were to define the 

details of the constitutional norm. According to Article 166 (8) of the 

Code: "Within five days after the election of the members of the 

Supreme Judicial Council, a senior member of the Council shall 

convene the first session of the Council, during which the 

Chairman of the Council shall be elected from the members 

elected by the National Assembly." 

The order and the timing of the first election of the Chairman of 

the Supreme Judicial Council as defined by the Code, we think, 

should be interpreted based on the logic of the provision set out in the 

Constitution. Moreover, if we analyze the content of the 

constitutional norm, it is evident that the literally mentioned in the 

constitutional provision assumes that the Council elects Chairmen 

from among the members elected by the General Assembly and then 

from among the members elected by the National Assembly, and that 

the term “subsequently” means that after the entry into force of the 

law, a candidate for the Chairman of the Council must be nominated 

from among the judge members of the Council at the first voting. 

 

In other words, it is not self-purpose to set any priorities in the 

election of the council president, but on the contrary, the Code 

required a general provision, according to which 10 members of the 

elected Council should elect the Chairman of the Council. And here 

the Council members could freely decide together which group of 

members they would elect the Supreme Judicial Council Chairman. 

 

It is noteworthy that the Constitution uses the term 

"consecutive" in another norm, which already applies to the 

appointment of members of the Constitutional Court, in particular, 

under Article 213 of the Constitution: "Before the constitutional 

                                                           
1 RA Constitutional Law Judicial Code was adopted by theNational Assembly on 7 

February 2018 and entered into force on April 9 2018. 
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referendum the president and members of the Constitutional Court 

shall continue to hold office until the end of their mandate as 

prescribed by the 2005 Amendments, and with expiry of the term 

established therein. After the entry into force of Chapter 7 of the 

Constitution, nominations for the vacant seats of the Constitutional 

Court shall be made by the President of the Republic, the General 

Assembly of Judges and the Government subsequently." 

As we shall notice, there is no any other provision in the RA 

Constitutional Law "On the Constitutional Court" that refers to the 

question whether the President, the General Assembly of the Judges 

or the Government is the first to appoint. As a result, it becomes clear 

that the RA Constitutional Law "On the Constitutional Court" 

provides for a regulation that is fully consistent with the Constitution, 

that is, the regulation of the term "consecutive" or “successive” 

remains the same as the Constitution defines, the choice is made on a 

regular basis The President of the Republic of Armenia, the General 

Assembly of Judges, and then only by the Government. 

In our opinion, the terms used in the constitutional norms should 

be interpreted consistent, and besides, the constitutional law can not 

define a settlement contrary to the regulation set out in the 

Constitution. Even if conditionally admit the fact that the 

Constitution does not regulate the issue which body should 

nominated the candidate for the first time, then defining the 

possibility of nominating only member of the National Assembly by 

the constitutional law has a certain clash with the constitutionality of 

the law. 

In all cases, the purpose of this article is primarily to refer to the 

constitutional legal status of the Supreme Judicial Council and to 

expose the basics of its implementation on the basis of it. At the same 

time, the Supreme Council of Judges has a fundamental role in 

transforming the constitutional powers of the Council of the 

Constitution into convergence of the judiciary as a full body of self-
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governance, bringing them closer to the framework of exemplary 

powers proposed by international instruments for such a body.
1
 

In other words, the Supreme Judicial Council plays a crucial role 

in the process of securing the independence and the role of the 

judiciary in the context of the separation of the legislative, executive 

and judicial powers, which is a vivid testimony to the fact that one 

half of the members of the Supreme Court have been elected by the 

National Assembly. 

Although in 2005, Under the Constitution, the Council of Justice 

was entrusted with powers that are typical of the supreme body of 

judicial self-governance (Article 95), however they were not 

complete, and secondly, the essential part of the Justice Council's 

mandate was merely advisory. The content of the Council’s powers is 

substantially different from that of in 2005. Thus, the Supreme 

Judicial Council has a decisive role in the appointment of judges, 

including the chairmen of courts. 

 

In the matters of appointing judges, partial limitation of powers 

of the Council was adopted, and in the matters of judges' dispatch, 

exchange and especially disciplinary liability, the format of full 

autonomy was granted to the Council. It also enshrines the additional 

authority of the Council and the courts to submit to the Government 

the budget and oversight over the use of budgetary means (Article 

175, Part 1, Clause 9). On the other hand, an open list of authorities is 

defined and if the legislator finds it necessary in the future, the 

Council will be entrusted with additional powers within its 

constitutional status (Article 175, Part 4).
2
 

                                                           
1 See CCJE Opinion no.10 (2007), points  42-45 
2 See Վ.Պողոսյան, Ն.Սարգսյան, Հայաստանի Հանրապետության 2015թ. 

խմբագրությամբ Սահմանադրությունը; /Համառոտ պարզաբանումներ/, 

Երևան 2016 (V. Poghosyan, N.Sargsyan, Republic of Armenia, 2015 edited by the 

Constitution; / Brief Clarifications /, Yerevan, 2016;) P. 138. 
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Such an approach of the authors is not quite acceptable, since 

the idea of using such extra powers leads to the fact that the scope of 

the powers defined in the Code and the Constitution is essentially 

different, which we believe does not stem from the constitutional 

legal status of the Supreme Judicial Council. For example, pursuant 

to Article 18 (3) of the Code, the procedure for maintaining the 

official website of the judicial authority as well as the list of other 

information placed on the website shall be determined by the 

Supreme Judicial Council or in accordance with Article 89, 

paragraph 1, paragraph 36 the Council approves the procedure of 

training of judicial servants and bailiffs,  in accordance with the 

paragraph 37 the Justice Academy submits recommendations for the 

purpose of inclusion in the training of judicial servants, judicial 

bailiffs, or,; in accordance with paragraph 44, sets out the access and 

safety rules for courthouses, etc. These and similar authorities, we 

believe, must be reserved not for the Supreme Judicial Council, but 

must either be set by legislative acts regulating separate public 

relations or must be reserved for the Judicial Department of the 

Republic of Armenia. 

The non-relevance of the mentioned powers is justified by a 

number of other constitutional provisions, in particular Articles 173 

and 175 of the RA Constitution, which defines the constitutional 

legal status of the Supreme Judicial Council (independent state body, 

which is prescribed also in the Article 79 of the Code), and 

fundamental functions based thereupon (guarantees the independence 

of courts and judges). Moreover, the Constitution has delegated to the 

legislator that other powers deriving from the status of the Supreme 

Judicial Council should be defined by the Judicial Code. 

 

It should be noted here that the legislature's other powers 

reserved to the Supreme Judicial Council by the Judicial Code of the 

Republic of Armenia should not only be derived from the 
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constitutional legal status of the Supreme Judicial Council, but also 

pursue the full and effective implementation of its constitutional and 

legal functions, and the above-mentioned legal solutions should be 

sort of guides for enshrining the scope of other powers of the 

Supreme Judicial Council in Code. 
 

However, given the fact that the Supreme Judicial Council's is 

the successor of the Justice Council, it is worth to note that it is the 

powers of the former are incomparably broad and in the course of 

time there will be a need to adopt and amend a number of legislative 

and subordinate acts and to make amendments to the Code in the 

section of Transitional Provisions, with regard to the role and place 

of this Council in general. 

The first mechanism for implementation of the laws deriving 

from the constitutional status of the High Judicial Council is the 

Constitutional Law on Judicial Code of the Republic of Armenia, 

which we have repeatedly mentioned in this article. At the same time, 

immediately after the adoption of the Code, different segments of 

formation and subsequent functions are necessary. 

 

In particular, pursuant to Article 166 (1) of the Code, the 

Judicial Code of the Republic of Armenia enters into force on the day 

of assuming office by the newly elected President, with the exception 

of provisions on the formation of the Supreme Judicial Council, 

which come into effect on the day following the official publication 

of this Code. The provision on the formation of the Council 

establishes that for each position of the members of the first 

composition of the Supreme Judicial Council elected by the National 

Assembly, the fractions of the National Assembly may nominate one 

candidate till February 22, 2018, indicating the number and position 

of the nominated candidate. 

The elections of the members of the first composition of the 

Supreme Council elected by the General Assembly shall be held until 
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March 2, 2018. The term of office of the first three candidates 

nominated by the General Assembly is five years, and the next two 

are three. The coefficient provided for in this part shall be calculated 

in the manner prescribed in Article 76 (16) of the Code, according to 

which the coefficient for each candidate is calculated by the 

following formula: 

coefficient = axb/c, 

where: 

a - the number of candidates included in the respective ballot; 

b - the number of votes received by the candidate; 

c - the number of vacancies to be selected by the relevant ballot 

papers. 

The Code has, of course, settled both the rules and conditions for 

the formation of the Council and the grounds and order for 

termination of its members' powers. As already mentioned, unlike the 

scope of powers conferred on the Council by the Constitution, the 

Code has not only defined the nature and essence of the powers, but 

some of the powers reserved in our opinion are not so much within 

the competence of the Council. Article 89 of the Code lists 

exhaustive powers of the Supreme Judicial Council, which can be 

conditionally subjected to the following classification: 

 

1. Powers relating to the involvement of the judicial authorities, 

particularly the candidates for the judges, and subsequent 

appointment of judges, including the appointment of the Chairmen of 

Appeals and Cassation Courts, the preparation of the lists of progress, 

2. Powers relating to instituting criminal proceedings against a 

judge or giving him consent to deprivation of liberty, the resolution 

of the disciplinary liability of the judge, the termination of the judge's 

powers, as well as the recording of the existence of a circumstance 

that served as grounds for termination of the judge's powers, 

 



106 

3. Powers that ensure the normal course and effectiveness of the 

judicial authorities, including the Supreme Judicial Council, in 

particular, approve its and the costs of the courts, as prescribed by 

law, to submit own and courts’ budget to the Government to be 

included in the state budget, approve and  submit to the Government 

the medium-term expenditure program both for the Council and the 

courts, as well as distribute the court reserve fund resources, etc. 

Of course, our conditional classification is not exhaustive and 

there are also other related competences, but our deep conviction is 

that some of the powers that should be performed by the Supreme 

Judicial Council should not have been included in the constitutional 

law-Code, because in the law enforcement practice there will often be 

questions that the answers should be given by the Supreme Judicial 

Council itself. 

Hence, these powers prescribed in the Code should have been 

left to the regulation of other legal acts, moreover, according to 

Article 89 (2) of the same Code, the Supreme Judicial Council shall 

adopt sub-legislative normative acts when implementing other 

authorities provided under point 22, 25, 34, 36, 41 and 44 of the same 

Article, and other provisions. 

 

The next law on the implementation of the constitutional-legal 

status of the Supreme Judicial Council is the RA Constitutional Law 

on the Rules of Procedure of the National Assembly, which regulates 

issues such as the order and conditions for the nomination of 

candidates for the Supreme Judicial Council by the National 

Assembly of the Republic of Armenia, as well as the forms of 

parliamentary oversight applicable to the activities and status of the 

Supreme Court Council. In particular, the National Assembly shall 

elect the other members of the Supreme Judicial Council in 

accordance with Article 174 (3) of the Constitution of the Republic 

of Armenia and in the manner prescribed by the Constitutional Law 
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of the Republic of Armenia "Rules of Procedure of the National 

Assembly". 

A number of legal acts related to the activities of the Supreme 

Judicial Council (particularly at the statutory level) are not yet in 

circulation, and it is not even clear what kind of relationships the 

state and local self-governing bodies and their officials have with the 

council. The above-mentioned issue also is related to judges and 

court officers. In particular, proceeding from the logic of Article 89 

of the Code, the Supreme Judicial Council shall consider any matter 

endangering the independence of the court or the judge and shall 

require the competent authorities to take the necessary measures to 

resolve the issue. 

First of all, the first precondition for steadfast implementation of 

this authority is to make appropriate changes in the legislative acts 

regulating the activities of state bodies, and finally, we believe that 

further regulation of “any issue that endangers the independence 

of the court or the judge” will cause disputes, due to the lack of 

legal certainty. 

The legislation on judicial service is closely related to the 

Council's activities. The Code also provides for a number of powers 

in this area, in particular the Council approves the Charter of the 

Judicial Department and implements all powers of the founder of that 

body, designates and dismisses the Head of the Judicial Department, 

upon the latter's submission approves the judicial service and Judicial 

bailiffs positions and their passports, as well as defines the number of 

staff of the Judicial Department, establishes the procedure for holding 

a closed tender for a vacant position of judicial service, as well as the 

procedure for testing, interviewing and evaluation of candidates' 

attributes in the open tender, procedure for the formation of tender 

commissions and the procedure for their functioning, evaluation 

procedure, criteria and form of the statement, approves the procedure 

for training of judicial servants and judicial bailiffs court officers, 

bailiffs to include training programs, etc. 
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Some of the listed powers are directly related to the provisions 

of the RA Law "On Public Service" and hence the relevant 

amendments to them or the legal acts adopted by the Supreme 

Judicial Council should not be contrary to the requirements of the 

legislation mentioned by us. 

Of course, all of the above powers can be addressed separately, 

but as a new institution, the Council is naturally far from being 

faultless, and reflecting on the details of the legal acts relating to its 

powers will burden the article because our studies and observations 

should have a theoretical-practical nature. 

It should be noted that, according to the Transitional Provisions 

of the Code, the relevant acts adopted by the Justice Council, the 

General Assembly, the Council of Court Chairmen and the 

Chairperson of the Court of Cassation shall operate before the 

adoption by the Supreme Judicial Council of the acts prescribed by 

this Code. Moreover, the provisions in the acts of the bodies listed 

above and regulated relations must be adopted by the Supreme 

Judicial Council decision from the date of adoption of the relevant 

decision, unless otherwise provided by that decision. In addition, the 

legal acts not envisaged by Part 17 of the same Article of the Code 

shall be adopted by the Supreme Judicial Council in accordance with 

the schedule approved by 1 January 2021. 

Certain issues will arise in law enforcement practice because the 

Code's transitional provisions have envisaged a long time for 

adoption of other legal acts by the Supreme Judicial Council, as a 

result of which the existing norms will remain in effect. While, for 

example, the Council of Court Chairpersons has been abolished as a 

result of constitutional amendments, it follows from the logic of the 

final provisions that some normative acts that have been adopted by 

that body will continue to function. 

The same applies to the requirement for making amendments 

and supplements to the RA Law on "Justice Academy", as the 
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Supreme Judicial Council submits to the Justice Academy 

suggestions on subject courses or topics, defines the hours of training 

of court officers and judicial bailiffs, respectively, the timeframe 

regulations should also be fixed in the RA Law on "Justice 

Academy". 

An extremely interesting authority is reserved for the Supreme 

Judicial Council, pursuant to Article 89 (19) of the Code, according 

to which the Supreme Judicial Council shall make recommendations 

to the competent state bodies on the improvement of the normative 

legal acts relating to the judiciary. We think that at the initial stage 

there will be quite a number of issues related to the exercise of this 

power, given the fact that our perception of reality is quite different. 

For example, public service bodies will have some disagreements 

with the new body with some ‘educational’ status. 

Taking into account the aforementioned and considering that 

this constitutional body will still have some legal gaps in its 

activities, we have identified some  key considerations of the 

implementation of the constitutional legal status of the Supreme 

Judicial Council, which are as follows: 

• Necessary to adjust and clarify of the legal content of powers 

Supreme Judicial Council vested by the Constitution and the Code; 

• Ensure that in the shortest possible time regulatory legal acts 

deriving from the functions of the Supreme Judicial Council are 

adopted, thereby excluding references to acts adopted by previous 

similar bodies; 

• Implement the legislative definition of the place and role of the 

judicial service within the Supreme Judicial Council. 

 

 


