
111 

CERTAIN CONSIDERATIONS ON INSTITUTION OF 
ADMINISTRATIVE CLAIMS AND THE  

IMPLEMENTATION THEREOF 

Gnel Mughnetsyan1 
 
With the adoption of the Administrative Procedure Code2 of the 

Republic of Armenia, the mechanism for the implementation of 
administrative justice was implemented in the legal system of the 
Republic of Armenia, aiming at subjecting the administrative and 
procedural process to legal regulation. The frame of the subjects 
entitled to apply to the Administrative Court of the Republic of 
Armenia, likewise the types of administrative claims and a range of 
other issues were stipulated. 

The Constitution, being the cornerstone and summary of the 
legal value system of a public regulated society, comprises 
fundamental, initial orders of each legal sphere, wherefrom the legal 
regulation of an exact sphere originates, starting from law-making 
processes till exercising rights. These orders direct the whole process 
of legal regulation, and even a minor deviation thereof shall, 
undoubtedly, result in undesirable social and legal consequences. 
The administrative justice and as a form of the implementation 
thereof, the administrative procedure are not an exception with its 
structuralism and procedurally (statics and dynamics). Certain 
provisions of general type received legal ratification by the RA 
Constitution, which predetermine the content, the essence of all 
remedies (including administrative procedure, separate institutions 
thereof), their legal ratification and implementation, which, in the 
final analysis, are nothing else than one of the most important 
features for a lawful state establishment.  

Within the frame of this article, we find it necessary to introduce 
the Institution of claim ratified by the RA Administrative Procedure 
                                                            
1 Candidate of Legal Sciences, Assisting Professor of the Chair of Constitutional 
Law of the Yerevan State University. E-mail: mugnetsyan81@mail.ru. 
2 Official Journal of the Republic of Armenia, 2007.12.19/64 (588). 
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Code and the practice of exercising rights formed in the result of it, 
in the light of the “effectiveness requirements”, presented to the 
remedies by the Republic of Armenia Constitution, as well as 
international legal acts, forming a part of the legal system of the 
Republic of Armenia.  

The RA Constitution, Article 18(1) states that everyone shall  — 
for the protection of his or her rights and freedoms — have the right 
to effective judicial remedies, as well as effective legal remedies 
before other state bodies. 

The Convention for the Protection of Human Rights and 
Fundamental Freedoms stipulates that everyone whose rights and 
freedoms as set forth in this Convention are violated shall have an 
effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official 
capacity3. 

As a result of the literal interpretation of the foregoing norms 
and systematic analysis, we may conclude that the effectiveness of 

                                                            
3The full text of the Convention for the Protection of Human Rights and 
Fundamental Freedoms is available at: http://conventions.coe.int/treaty/ 
en/treaties/html/005.htm (last visited on 06.06.2013). The meaning of the provision 
put in the “Convention for the Protection of Human Rights and Fundamental 
Freedoms” was revealed by a range of judgments of the European Court of Human 
Rights, e.g. judgment of 06 September 1978 Klass, others v. the Federal Republic of 
Germany (European Court of Human Rights, Selected solutions, in two volumes, 
Volume 1, M., 2001. - page 168), judgment of 22 May 1984, De Jong, others v. the 
Netherlands (European Court of Human Rights, Judgment Collection, Book Third, 
Antares, Yer., 2004- page 316-317), judgment of 18 December 1996, Aksoy v. 
Turkey (European Court of Human Rights, Selected solutions, in two volumes, 
Volume 2, M., 2001. - page 339), judgment of 19 February 1996, Kaya v. Turkey 
(European Court of Human Rights, Selected solutions, in two volumes, Volume 1, 
M., 2001. - page 475), judgment of 02 September 1998, Yasha v. Turkey (European 
Court of Human Rights, Judgment Collection, Book Third, Antares, Yer., 2004- 
page 464-465), judgment of 26 October 2000, Kudla v. Poland, 
(http://www.concourt.am/armenian/library/cclibrar y/2002/026.doc (link as at 
06.06.2013), judgment of 13 June 2002, Anguelova v. Bulgaria, (European Court of 
Human Rights, Judgment Collection, Book Third, Antares, Yer., 2002- pages 64-
65), judgment of 03 May 2007, Baczkowski, others v. Poland (European Court of 
Human Rights, Judgment Collection, Book Third, Antares, Yer., 2008- pages 205-
206). 
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the legal protection of rights and freedoms shall be provided, 
guaranteed in a lawful state, and everyone may hope for restoration 
of his or her rights, legal interests, if need be. The obligation to 
develop effective legal remedies and to make such remedies serve 
their goal shall be carried out by the state. The said obligation is the 
inalienable obligation of the lawful state in the man-state relationship 
context, and for the implementation thereof the state shall bring to 
life and refill the legal regulation mechanism with such effective 
legal remedies, which shall be addressed to the protection of human 
rights, restoration of violated rights, which is one of the initial 
(substantive) conditions for the legal system formation.  

An effectiveness is such an attribute, that we may speak about 
the effectiveness or non-effectiveness of the phenomenon (in this 
case of the administrative procedure, being a remedy, separate 
institutions thereof) only and only during the implementation and the 
results thereof. In most cases a legal remedy from the point of view 
of legal formalization is more than ideal; however, during the 
processes of exercising and protecting their rights, the subjects of 
law become confident of the opposite due to the very circumstance 
that the executive and (or) judicial power for some reasons (either 
subjective or objective) never use or do not duly use the exact legal 
remedy for the protection of the right, which the subject of law refers 
to.  

The institutions certified by the Administrative Procedure Code 
are such legal remedies which are addressed to defining the manner 
(via court control) of judicial protection of public subjective rights of 
people with disputes arising from public legal relations, and, through 
the implementation of this mission, to the establishment of the legal 
system.  

The described reality received legal ratification through Article 
1 of the RA Administrative Procedure Code: this Code sets forth the 
procedure for exercising the right to judicial protection for natural 
and legal entities against regulatory legal acts and administrative 
acts, actions or inaction of the state and local self-government 
bodies and the officials thereof, as well as the procedure for 



114 

considering the statements of claim of administrative bodies and 
officials against natural and legal entities in the Administrative 
Court of the Republic of Armenia (hereinafter referred to as “the 
Administrative Court”), the Administrative Court of Appeal of the 
Republic of Armenia (hereinafter referred to as “the Administrative 
Court of Appeal”), as well as the Civil and Administrative Chamber 
of the Court of Cassation of the Republic of Armenia (hereinafter 
referred to as the “Court of Cassation”; altogether referred to as 
“the court”). 

The administrative procedural process starts upon submitting an 
administrative claim by a person (in certain separate cases by an 
authority) and ends upon enforcement of the relevant judicial act, 
resolving the dispute on the merits.  

Prior to submitting an administrative claim, the procedure 
directed to the regulation of an administrative litigation process 
represents an integrity of procedural legal norms, which is just a 
carrier of a legal potential energy, that is to say it may be only used 
in regulating administrative procedural relations and nothing more4. 

The submission of an administrative claim is the jural fact, after 
which the administrative litigation process “being in passive state” 
before that, launches and starts proceeding, including the relevant 
legal consequences. The submission of an administrative claim is the 
stimulus and motive power, which “puts into action” the 
administrative litigation process. The fact of filing an administrative 
claim as the initiation of an administrative litigation process shall be 
subject to ratification also by the RA Administrative Procedure 
Code; in particular in compliance with the provisions stipulated by 
Article 64, the Administrative Court instigates a case on the basis of 
a claim.  

Chapter 11, Section 3 of the Administrative Procedure Code 

                                                            
4 For more detailed information about the validity, required conditions for the 
implementation of the right, active rating of the subjects of the law as an important 
pre-condition for the implementation of the right, legal norms as carriers of legal 
energy, and for the conversion of such energy see Goiman V.I. Action of the Right 
(Methodological Analysis): RF MIA Academy, 1992, pages 39-41, 118-128. 
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(“Basis for initiating a case and types of claim”) is dedicated to the 
institution of an administrative claim. Articles 65-68 of the 
Administrative Procedure Code provide for the following types of 
claims: claim for contesting, claim for obligation, claim for 
performing an action, claim for recognition.  

Based on the summary of the literal (linguistic-logic) 
interpretation and systematic analysis results of the right-stipulating 
norms, ratifying the said concepts, we come to the conclusion that 
such norms provide sufficient basis for almost complete security of 
court remedies implementation of the public subjective rights 
concerning disputes arising from administrative relations with 
administrative bodies. 

Nevertheless, the effective implementation of the court remedy 
with the said types of claims, in most cases, depends on the claiming 
subjects themselves (their wish, status, opportunities). Giving an 
importance to the role of the participant in the issue of implementing 
administrative litigation process, we think that the implementation of 
the administrative justice functions shall become sufficiently 
complicated (in certain cases it may not be implemented), if the 
parties fail to show high professional readiness in the phase of 
initiating the claim. The whole impression the parties have about 
legal regulation of the administrative litigation process and the 
manifestation of the procedural behavior, conditioned by it, shall 
directly have a preventive role due to the restriction of court 
arbitrariness5. 

                                                            
5 Thus, as the reply to the statement of claim filed by the RA MoJ State Register of 
Legal Entities, the Respondent to administrative case VD/4680/05/09, was filed in 
violation of the two-weeks term, provided by the norm stipulated under Article 83(1) 
of the RA Administrative Procedure Code, the representatives of the Plaintiff filed a 
motion for not considering and returning the reply,  since the Respondent (RA MoJ 
State Register of Legal Entities) has failed to file a motion on restoring the missed 
time-frames. As to a legal basis, the representatives of the Plaintiff have referred to 
the norm stipulated by Article 53(2) of the RA Administrative Procedure Code, 
according to which the statements of claim, complaints and other documents 
submitted after the elapse of the procedural time-frames shall not be considered by 
the court and shall be returned to the persons who have submitted them, if a motion 
for restoring the right to carry out activities under the missed procedural time-



116 

In administrative procedural practice, the cases when as a result 
of wrong procedural behavior shown by the parties themselves (the 
representatives appearing on their behalf) even the Court cannot 
improve the situation, are not small in number. The matter is in 
particular about the choice of the procedural remedies (claims, 
motions, appeals)6 and the duly use thereof by the persons 
participating to the case. Thus, in the matter of protecting the public 
subjective rights of a person it is of great importance to correctly 
formulate the choice of the relevant remedy, the factual and legal 
basis thereof, as well as the claim making the basis for the action. In 
some cases the claimants fail to correctly formulate the object of 
action and (or) the cause of action, which in its turn hinders the 
effective exercise of their rights through administrative procedural 

                                                                                                                              
frames has not been filed. The RA Administrative Court, with reference to the said 
motion, indicated that the consideration of such motion shall be delayed, and a 
reference shall be made to it in the judgment to be rendered for administrative case 
VD/4680/05/09. Objecting against the decision indicated by the Court, the Plaintiff’s 
party, having put in the basis of its position the provision stipulated by Article 5(2) 
of the RA Constitution, declared that the RA Administrative Court cannot delay the 
consideration of the said motion and solve it by judgment, since the Court fails to 
have such a power ratified by the administrative litigation legislation. Moreover, the 
Plaintiff attracted the attention of the Court to the fact that the norms stipulated by 
Article 99 of the RA Administrative Procedure Code also regulated the procedural 
matters concerning the motion consideration and making decisions in regard thereto. 
After the objections of the representatives of the Plaintiff, the RA Administrative 
Court started rendering a decision on the motion submitted, and in the result 
concluded that the reply to the statement of claim, as provided by the norm under 
Article 53(2) of the RA Administrative Procedure Code, is an exception of the 
“other documents”. We find it necessary to indicate that in the enforcement 
(judicial) practice there are contradicting approaches to the use of the norm 
stipulated by Article 53(2) of the RA Administrative Procedure Code. In particular, 
the RA Administrative Court granted the claim of the Plaintiff in the administrative 
case VD/4680/05/09 (the justifications for the motion were the same as in the 
above mentioned administrative case VD/4680/05/09), and based on the norm 
stipulated by Article 53(2) of the RA Administrative Procedure Code, without 
considering the reply of the Respondent party to the statement of claim, it was 
returned to the Respondent.  
6 About the importance of parties to the trial in judicial processes see, for example, 
Kolesnikov P.P. Procedural remedies for the protection of rights / NovGU after 
Yaroslav the Wise. Great Novgorod, 2004, page 18. 
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remedy. In such cases the Court is “powerless” to make anything, 
since it is shackled by the relevant type of action chosen by the 
plaintiff, the claim making the object of action and by the basis 
thereof. The importance of the said facts is that these predetermine 
the fact of proof, limits of proof, thus imparting legal certainty to the 
judicial proceedings: methodological (in the sense of proceedings) 
instruction, conceptual (in the documentary sense) exactness, 
teleological starting point.  

The importance to exactly indicate the causes of action and 
object of action also appears in that in case of public disputes 
hearing, stipulated by the RA Administrative Procedure Code, 
Chapter 21 (“New examination of cases with judicial acts resolving 
the case on merits and reversed by higher court”) people shall have 
no right to change the cause of action, object of action or the amount 
of the claims. All these also have a preventive role, since the RA 
Administrative Court is shackled by the object and cause of the 
action. By a range of decisions, the RA Court of Cassation recorded 
that making other claims a matter of consideration except the claims 
making the cause of the action, and rendering a judgment in regard 
by the RA Administrative Court shall be a basis for reversing the 
judicial acts.  

Based on the analysis of the norms set forth by Article 64 of the 
RA Administrative Procedure Code, as well as by Article 113(1)(4) 
of the same Code, the RA Court of Cassation recorded by the 
judgment rendered for case VD/0476/05/08. “The foregoing shows 
that a court shall instigate an administrative case only on the basis 
of a relevant claim (action), to hear the case and solve the dispute 
only within the claims submitted in such case”7.  

We find it necessary to mention that no remedy provided by 
procedural institutions may be effectively implemented, since no 
types of relevant actions (claims) are stipulated for the exercise of 

                                                            
7Judgment VD/0476/05/08 by the RA Court of Cassation of September 26, 2008. 
The RA Court of Cassation expressed a position on the same content also by 
judgment VD/7703/05/08 of July 24, and judgment VD/ 2068/05/08 of May 27, 
2009. 
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human rights.  
Chapter 24 of the RA Administrative Procedure Code provides 

the procedural institution for challenging the legitimacy of the 
regulatory legal acts (“Proceedings of cases relating to challenging 
the lawfulness of regulatory legal acts”); however, the 
Administrative Procedure Code fails to stipulate the type of action 
(claim), by applying which people may, with the use of the above 
mentioned institution, realize the protection of their rights. The court 
practice runs with the “inertia” force along the way, where the 
proceedings of cases relating to challenging the lawfulness of 
regulatory legal acts are initiated on the basis of the actions filed by 
people, which are introduced as matters of disputes (for example 
VD/0676/05/08, VD/4394/05/09, VD3/0283/05/09, VD/3275/05/09, 
VD/0275/05/10 and other administrative cases).  

Article 65 of the RA Administrative Procedure Code expressly 
states that the plaintiff may, with a claim for contesting, demand to 
completely or partially annul or change the interfering administrative 
act.  

According to the norm fixed in Article 53(1) of the RA Law 
“On fundamentals of administrative action and administrative 
proceedings”, an administrative act is an individual legal act and not 
a regulatory legal act.  

The RA Administrative Court, upon its decision 
VD3/0283/05/09 of 10 December dismissed the procedure of an 
administrative case initiated on the basis of the action (claim) by the 
Governor of the RA Vayots Dzor Region, motivating that the 
Governor missed the two-month period provided for disputing the 
action (claim). As a result of considering the cassation appeal 
brought against the said judicial act, the RA Court of Cassation with 
its decision VD3/0283/05/09-2010 of June 25, 2010 declared a 
position that the two-months period provided for disputing is not 
applicable in this case, and the RA Administrative Court shall be 
guided by the term stipulated under Article 136(4) of the RA 
Administrative Procedure Code. The RA Court of Cassation by the 
said decision failed to refer to questions such as what type of action 
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(claim) the Governor of the Region submitted and what are the 
amounts presented to this action.  

As a result of the practical application of the institution of 
administrative claim, however, there are some problems in regard to 
the actions (claims) filed by administrative bodies (including on 
levying execution, on recognizing license invalidity in court and so 
on), the forms and contents of the actions (claims), terms for 
submitting actions (claims), legal consequences for not submitting 
such actions (claims) within the stipulated terms. Practically, the 
actions (claims) on levying execution are submitted also in the form 
of a counterclaim, and the RA Administrative Court, as a rule, takes 
such actions (claims) for consideration and renders judicial acts 
resolving the dispute on the merits on administrative cases instigated 
on the bases thereof, without having such authority. 

As a result of incomplete legal regulation (legislation) of the 
above mentioned matters in an administrative procedural process, the 
judicial enforcement practice “stipulated” for the administrative body 
favored conditions, which definitely contradict to the objectives of 
administrative procedure and hinder the implementation of the right 
to fair trial in part of the public subjective rights of people.  

In compliance with the norms fixed in Article 3(2) and Article 
3(4) of the RA Administrative Procedure Code:  

“2. Administrative bodies or officials shall also have the right to 
apply to the Administrative Court:  

1) with a claim to subject a natural or legal person to 
administrative liability, where it is provided for by law that only the 
court may subject to an administrative liability; 

2) with a claim to deprive natural or legal persons of certain 
rights or to impose certain obligations thereon, where this is 
reserved by law to the court;  

3) with a claim to levy execution from natural or legal persons 
based on an administrative act; 

4) with respect to a dispute regarding the competence of 
another administrative body, unless such dispute is subject to be 
resolved by way of superiority.”  
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“4. A faction of the Council of Elders of Yerevan may also apply 

to the Administrative Court with a claim to verify the compliance of 
the acts of the Council of Elders of Yerevan with the regulatory acts 
having a higher legal force as compared to them (except for the 
Constitution of the Republic of Armenia).”  

 
Under the said norm, the virtue that the right to bring an action, 

the RA Administrative Court also considers cases with disputes 
arising from public legal relations, which are initiated on the basis of 
actions (claims) of the administrative bodies. However, in court 
practice the administrative bodies file actions, which as we have 
already indicated, are not stipulated by the administrative procedure 
legislation. 

Unlike the Administrative Procedure Codes of other countries8, 
the aims and objectives of the administrative procedure are not 
stipulated by the RA Administrative Procedure Code. However, the 
study of the Administrative Procedure Code, as a whole regulatory 
act, directly shows that the aim of the administrative procedure, 
which is a form of implementation of  justice, is to secure the court 
protection of the public subjective rights of people and the right to 
fair trial through performing court supervision.  

A question arises in such a situation: do the submitting actions 
(claims) not stipulated by an administrative procedure legislation, 

                                                            
8 For example, according to the Article 2(1) of the Ukraine Administrative 
Procedure Code (adopted on 6 July 2005, by law 2747-IV), the objective of 
administrative procedure is the protection of the rights, freedoms and interests of 
natural persons, the rights and interests of legal entities in the sphere of public 
relations from violations of public authorities, local self-government bodies, their 
officials and servicemen, subjects performing administrative functions on the basis 
of the legislation, as well as other subjects implementing delegated powers. 
According to the norm stipulated in Article 1(1) of the Moldova Republic Law on 
Administrative Court, adopted on 10 February 2000 under law 793-XIV, the 
Administrative Court as an institution of law, aims at restricting the abuse of power, 
overuse of authorities by the public authorities due to the protection of rights 
stipulated by the law, as well as aims at regulating the activity of public authorities 
and securing the law and order.  
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initiation of cases on the bases thereof, rendering judicial acts in the 
result thereof proceed from the principle of legality set forth in the 
Article 5 of the Constitution9 of the Republic of Armenia, Articles 
18-1910 of the Constitution, Articles 6 and 13 of the Convention for 
the Protection of Human Rights and Fundamental Freedoms, Articles 
5-6 of the Administrative Procedure Code of the Republic of 
Armenia, and do they indeed secure the implementation of the aims 
and objectives of administrative procedures.  

Article 5(2) of the Constitution states: state and local self-
government bodies and officials shall be competent to perform only 
such actions for which they are authorized under the Constitution or 
laws.  

Although, pursuant to  Article 3(2)(3) of the RA Administrative 
Procedure Code, the administrative bodies are also authorized to 
apply to court with a request to levy execution with regard to natural 
or legal person based on an administrative act, as well as with other 
requests under other legal acts, however, the mechanisms for 
exercising this power are not thoroughly provided for in the RA 
Administrative Procedure Code. The only mechanism for the 
implementation of such power is the mechanism stipulated by 
Chapter 27 of the RA Administrative Procedure Code relating to the 
cases on giving payment orders.  

Moreover, Article 114 of the RA Administrative Procedure 
Code specifies the types of the judicial acts disposing of the case on 
the merits, which are rendered by the RA Administrative Court. 
Thus, the Administrative Court renders the following types of 
judicial acts disposing of the case on the merits: 

1) on declaring an administrative act invalid in full or in part;  
2) on obliging an administrative body to adopt an 

administrative act, which the administrative body has refused to 
adopt or has failed to adopt; 

3) on obliging the participants of the procedure and other 
persons to carry out or refrain from carrying out certain actions;  
                                                            
9 Official Journal of the Republic of Armenia 2005.12.05/ Special edition. 
10 Official Journal of the Republic of Armenia 2002.06.05/17(192). 
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4) on the existence or absence of legal relations or nullification 
of an administrative act in full or in part; 

5) on considering an interfering administrative act as having 
no legal force; 

6) on declaring a regulatory legal act invalid in full or in part;  
7) on considering a regulatory legal act that has lost its force 

illegitimate in full or in part. 
 
As we can see, the RA Administrative Procedure Code failed to 

define the types of judicial acts on rendering a judgment for levying 
execution, on recognizing the license lapsed in a judicial manner. In 
this case, within the context of regulation by the above said legal 
norm of the RA Constitution (Article 5), the judgments rendered by 
the RA Administrative Court as a result of considering the above 
mentioned actions (claims), are also not lawful.  

Time-frames for submitting claims for contesting, claims for 
obligation, claims for performing an action, and claims for 
recognition are also provided by Article 71 of the RA Administrative 
Procedure Code. Where persons bring a claim after the elapse of 
stipulated time-frames, it is considered a basis for refusing to accept 
the claim for proceedings and for dismissing the claim already 
accepted for consideration. For the types of the claims filed with 
administrative bodies no time-frames are stipulated by the 
administrative procedure legislation. Practically, the administrative 
bodies submit such actions (claims) when they find it expedient. In 
most cases, under the administrative cases instigated on the basis of 
the challenged action (claim) of a natural or legal person (which are 
heard for one or more years already), the administrative bodies file 
counterclaims, which are accepted by the courts for consideration 
without any obstacles.  

According to the norm stipulated by Article 6(1) of the 
Convention for the Protection of Human Rights and Fundamental 
Freedoms, in the determination of his civil rights and obligations or 
of any criminal charge against him, everyone is entitled to a fair and 
public hearing within a reasonable time by an independent and 
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impartial tribunal established by law.  
By comparing the foregoing with the provision set forth in 

Article 6(1) of the Convention for the Protection of Human Rights 
and Fundamental Freedoms, we find that the right of a person to a 
fair trial is violated, since for the participant of a trial, which is an 
administrative body, unlike for natural or legal persons, favorable 
procedural conditions are provided. In our opinion, such a situation 
also contradicts to the aims of an administrative procedure. In 
particular, the aim of the administrative procedure in the legal 
regulation mechanism is the security of the judicial protection of the 
public subjective rights of people and implementation of the right to 
a fair trial on disputes arising from public legal relations. If the 
legislation body (with positive lawful procedural incomplete 
regulations) or the court (under a custom, inertia force of law 
enforcement practice) in the administrative procedure provide 
(actually secure) favorable conditions, that will definitely hinder the 
implementation of the administrative procedural objectives, exercise 
of the right to a fair trial.  

As we think, supplements and (or) amendments shall be made to 
the RA Administrative Procedure Code, as a result of which the 
actions (claims) submitted by administrative bodies (including 
requests to levy execution), the form and content of the claims, terms 
for submitting claims, the legal consequences for failing to submit 
the claims within such terms, the types of judicial acts disposing of 
the cases on the merits in regard to claims by administrative bodies 
shall be subject to complete adequate lawful regulation.  

 
 


